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Whereas the terms “combatant”, “prisoner of war” and “civilian” are generally used and defined in the
treaties of international humanitarian law, the terms “unlawful combatant”, “unprivileged
combatant/belligerent” do not appear inthem. They have, however, been frequently used at least since
the beginning of the last century in legal literature, military manuals and case law. The connotations
given to these terms and their consequences for the applicable protection regime are not always very
clear. ... [T]he term “unlawful/unprivileged combatant/belligerent” is understood as describing all
persons taking a direct part in hostilities without being entitled to do so and who therefore cannot be
classified as prisoners of war on falling into the power of the enemy. Dormann, knut, “The Legal
Situation of “Unlawful/Unprivileged Combatants”, IRRC, vol. 85, March 2003 Vol. 85 No 849, p.46.
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% _Military Commission Instruction No. 1: Military Commission Instructions.

100 _Military Commission Instruction No. 2: Crimes and Elements for Trials by Military Commission.

101 _Military Commission Instruction No. 3: Responsibilities of the Chief Prosecutors, prosecutors, and
Assistant Prosecutors.

192 _Military Commission Instruction No. 4: Responsibilities of the Chief Defense Counsel, Detailed defense
Counsel and Civilian defense Counsel.

103 - Military Commission Instruction No. 5: Qualifications of Civilian Defense Counsel .

104 _ Military Commission Instruction No. 6: Reporting relationships for Military Commission Personnel

105 _ Military Commission Instruction No. 7: Sentencing

106 _ Military Commission Instruction No. 8: Administrative procedure
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Us Military Manual FM 27-10, The Law of Land warfare, 1956: 73. Persons Committing Hostile Acts
Not Entitled To Be Treated as Prisoners of war: “If a person is determined by a competent tribunal,
acting in conformity with Article 5 [GC I11] not to fall within any of the categories listed in Article 4[GC
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Prisoners of war, including those accused of war crimes against whom judicial proceedings are
instituted, are subject to the jurisdiction of United States courts-martial and military commissions. They
are entitled to the same procedural safeguards accorded to military of the United who are tried by courts-
martial under the Uniform Code of Military Justice or by other military tribunals the laws of war”.
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« a. the term ‘individual subject to this order’ shall mean any individual who is not a United States
citizen with respect to whom | determine from time to time in writing that:
1. there is reason to believe that such individual, at the relevant times,
i. is or was a member of the organization Known as al Qaida;
ii. has engaged in, aided or abetted, or conspired to commit, acts of international terrorism, or acts in
preparation therefore, that have caused, threaten to cause, or have as their aim to cause, injury to or
adverse effects on the United States, its citizens, national security, foreign policy, or economy; or
iii. has Knowingly harbored one or more individuals described in subparagraphs (i) or (ii)
of subsection 2(a)(1) of this order; and
2. it is the interest of the United States that such individual be subject to this order”.
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“Given the danger to the safety of the United States and the nature of international terrorism, and to the
extent provided by and under this order, | find consistent with section 836 of title 10, United States
Code, that it is not practicable to apply in military commissions under this order the principles of law
and the rules of evidence generally recognized in the trial of criminal cases in the United States district
courts.”
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« Orders and regulations issued under subsection (b) of this section shall include, but not be limited to,
rules for the conduct of the proceedings of military commissions, including pretrial, trial, and post-trial
procedures, modes of proof, issuance of process, and qualifications of attorneys, which shall et a
minimum provide for... (8) submission of the record of the trial, including any conviction or sentence,
for review and final decision by me or by the Secretary of defense if so designated by me for that
purpose ».
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«[The Commission] urges States to fulfill their obligations under the Charter of the United Nations and
other provisions of international law, in strict conformity with international law, including human rights
standards, to prevent, combat and eliminate terrorism in all its forms and manifestations... »
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